The question of the month:

If state law differs from HIPAA
regarding turnaround time
(the number of days we have
in which to produce copies of
a requested record), which
law do we follow?

The answer:
It depends!
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Each month, we focus on a HIPAA question and provide an in-depth answer. The purpose of the newsletter
is to keep these topics at the front of everyone’s minds, to ensure a trained, knowledgeable sales force.

State Laws vs. HIPAA:
Which Tkes Precedence?

HIPAA gives 30 days as the maximum. It says that a
provider who receives a request for records must either
(i) grant the request or (ii) deny it (normally, a denial would
happen only if a physician refused to release the mental
health records to a patient because the contents might
cause harm to the patient or to others). If the request is
granted (which means it is authorized and meets all the
other requirements for validity), HIPAA gives the provider
30 days in which to release the record, unless it is being
stored off-site, in which case the provider has 60 days.

State laws vary; some state laws say that copies
must be provided within 15 days (of receipt
of the request), some say 21 or 30 days, and some give another period of time.

The answer to “which law to follow” Is
that the provider must turn them around
by whichever date is earlier.

EXAMPLE: If your state law says records must be provided within 21 days,
then that date is the one governing any request in your state, because
it's the earlier date of the two (the other one being HIPAA's 30 days).

HIPAA overrides state law unless the state law is more “stringent,” interpreted as
meaning more protective of the patient’s rights, or more restrictive on the provider. In
this example, the state law is MORE restrictive on the provider (requiring turnaround
in 21 days rather than the 30 days allowed by HIPAA), so state law governs.

Where is this found In H I PAA’)
In Section 164.524(b):

(1) Individual’s request for access. The covered entity must permit an individual to
request access to inspect or to obtain a copy of the PHI...(2) Timely action by the covered
entity. (i) Except as provided in paragraph (b)(2)(ii) of this section, the covered entity must
act on a request for access no later than 30 days after receipt of the request as follows.

(A) If the covered entity grants the request, in whole or in part, it must inform the
individual of the acceptance of the request and provide the access requested...

(B) If the covered entity denies the request, in whole or in part, it must provide the
individual with a written denial...(ii) If the request for access is for PHI that is not maintained
or accessible to the covered entity onsite, the covered entity must take an action required
by paragraph (b)(2)(i) of this section by no later than 60 days after receipt of such a
request.

What does this mean for M E’)

Process all requests promptly and expediently. Always keep up-to-date on state laws
regarding turnaround time for medical record requests.
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